Comprehensive land-use development and planning at the state or national level is necessary to curb greenhouse gas emissions. A comprehensive federal approach that employs a cooperative federalism structure would be the ideal solution to the current threat posed by global climate change. In order to best implement such a system, legislators should consider the smart-growth projects in California and Georgia to ultimately decrease the emissions of greenhouse gases that result from the overreliance on automobile transport in the United States.
Introduction
Climate change threatens human health and the environment on which we depend.1 Greenhouse gas (GHG) emissions, which cause climate change, result in incremental environmental changes that affect our daily lives and may cause catastrophic weather events.2 All nations produce these emissions, but the United States contributes an exorbitant percentage of worldwide emissions in relation to its population,3 due in large part to the nation's reliance on automobile travel.4 Although the international community needs to make a concerted ef-fort,5 the U.S. government, in particular, must act decisively and swiftly to abate future effects of climate change due to its emission contributions. Currently, the federal government is taking small steps to whittle away at the problem.6 Recently, the Environmental Protection Agency (EPA) set limits on new vehicle emissions to combat climate change.7
Comprehensive land-use development planning at the state or national level is necessary to curb GHG emissions.8 Land-use plans can decrease pollution and GHG emissions from automobiles by decreasing the distances that people travel in their cars.9 A comprehensive federal approach to smarter development should be adopted to avoid the catastrophic consequences of climate change.10 The federal government should use a cooperative federalism framework to implement statewide or regional programs based on programs in California and Georgia.11
Part I of this Note provides a background on climate change, landuse planning, zoning, sprawl, and the negative effects of sprawl on GHG emissions.12 Part II discusses the regulation of GHGs through the Clean Air Act (CAA), California's Senate Bill 375 (SB 375), and Atlanta's Regional Transportation Act.13 Part III discusses how cooperative federalism-as exemplified in the CAA and the Coastal Zone Management Act-and smart growth can reduce GHG emissions.14 Finally, Part IV argues the federal government should lower GHG emissions and slow climate change by implementing a cooperative federalism framework for smarter growth based on the California and Georgia models.15
I. The Climate Change Problem
Climate change is one of the most pressing negative effects associated with increased GHG emissions. 16 The greenhouse effect regulates the Earth's temperature. 17 The Sun sends energy to Earth, which is then radiated back to space as heat.18 Some of this heat gets trapped in the Earth's atmosphere by gases such as carbon dioxide.19 The combustion of fossil fuels releases GHGs, which then accumulate in the atmosphere causing an enhanced greenhouse effect20 and increases global temperatures.21 Climate change threatens to increase sea levels, cause irreversible damage to ecosystems, significantly reduce winter snowpack, increase the ferocity of weather events such as hurricanes, and increase the spread of disease. 22 In 2007, the United States Public Interest Research Group Education Fund (U.S. PIRG) released a report concerning global tempera-ture changes.23 According to U.S. PIRG, temperatures have hit a record high, with the previous nine years ranking among the twenty-five warmest for the contiguous United States.24 Changing temperatures have also increased the number and severity of extreme weather events and shifted the growing seasons for many crops.25 Furthermore, rising sea levels have begun to consume coastal lands in states such as Massachusetts and California, and could cause hundreds of millions of dollars in remediation costs for property damage. 26 Carbon dioxide levels are significantly higher than in the preindustrial era, in part because of the widespread use of automobiles.27 GHG emissions will likely continue to rise due to increased travel and a growing population.28 The United States produces a disproportionate, and exorbitantly large, amount of GHG emissions-representing only five percent of the world population, but twenty-five percent of GHG emissions. 29 Much of America's disproportionate contribution to global GHG emissions is due to increasing automobile use, which does not appear to be slowing. 30 Local governments have land-use responsibilities as a result of their local police power, and the Tenth Amendment's limits on federal authority. 42 The police power is an inherent government authority to make regulations that interfere with private activity to protect the general welfare, health, and safety of the jurisdiction. 43 Because of this tradition in local land-use regulation, any federal intervention into this realm could be attacked as an encroachment upon the local police power. 44 Federal funding that is contingent on specific state behavior is constitutionally permissible, if that behavior is voluntary. 45 The federal government violates the Tenth Amendment, however, if it coerces the states.46 Therefore, the federal government may influence state decisions on land use through the spending power. 47 Anthony Flint defined urban sprawl as "low-density development that disperses the population over the widest possible area, with rigidly separated functions---homes, shops, and workplaces---connected by limited-access roadways."63 Another scholar, Janice C. Griffith A confluence of the desire to escape the dirty, morally corrupt inner city, the widespread use of Euclidian zoning, and federal housing and transportation policies popularized sprawl development in the United States.68 Post-World War II federal policies encouraged sprawl development by both increasing demand for single-family homes and developing a federal interstate highway system.69 The federal government also made the use of automobiles, and thus the ability to develop away from urban cores, easier by allowing drivers to externalize the costs of using roadways.70 One of these externalized costs is air pollution due to GHG emissions. 71 Areas that were previously inaccessible became available for residential and economic development.72 For middle class Americans, the automobile provided a means of escape from the grime of the city to the open spaces and clean air of the suburbs.73 It offered the ability for Americans to travel to work without the constraints of public transportation schedules.74 Sprawl development, however, is part of a reinforcing cycle.75 As people move out of the city and into the suburbs, an impoverished urban center is left behind, which in turn spawns more flight from urban areas. tomobile ownership contribute to climate change through the emission of GHGs.81
Sprawl's Detrimental Effects
Sprawl development and suburban living creates a lifestyle where citizens must use automobiles to accomplish daily tasks that they previously accomplished on foot.82 Spreading development and dependency on automobiles contributes to GHG emissions.83 The American transportation sector comprises 33% of all carbon dioxide emissions, and this number is expected to rise to 36% in the next 10 years.84 Transportation accounts for approximately 50% of the net increase in total U.S. GHG emissions since 1990, making the transportation industry the fastest growing source of GHG emissions.85 Approximately 80% of total current transportation emissions result from vehicle travel on roadways.86
II. Existing Laws Regulating Climate Change and Land Use
A. Federal Law
The Clean Air Act
The federal government currently regulates greenhouse gas (GHG) emissions from automotive vehicles through the CAA.87 Prior to the CAA, there was no serious federal involvement in the field of air quality.88 Congress enacted federal legislation in response to a 1963 episode of smog-like air pollution that killed 200 people in New York City.89 At the same time, Southern California developed a chronic air pollution problem.90 Ultimately, the CAA arose from Congressional findings "that the growth in the amount and complexity of air pollution brought about by . . . the increasing use of motor vehicles, has resulted in mounting dangers to the public health and welfare."91 By targeting different sources and types of air pollution, the CAA grants the EPA broad discretion in implementing a variety of air pollution programs.92 Implementation is based on a cooperative federalism framework, giving some regulatory power to the states and retaining some for the federal government.93 The CAA primarily regulates the emission of air pollution through two titles: Title I predominantly governs stationary sources,94 and Title II governs mobile sources.95 Stationary sources are pollution-emitting entities that stay in one place, such as factories.96 Mobile sources include motor vehicles, which are pollution-emitting entities that travel.97
Title I strives for better air quality by setting nationwide pollution limits that states can achieve through their own regulatory measures.98 It also regulates ambient air quality by having the EPA set the National Ambient Air Quality Standards (NAAQS) to ensure safe levels of criteria pollutants for public health.99 The states must then develop State Implementation Plans (SIPs) to achieve or maintain the NAAQS.100 EPAapproved SIPs have the force of federal law.101 The cooperative federalism framework allows states to address local problems in individualized ways while meeting a federal minimum safety standard. The decision required the EPA to make an endangerment finding, which meant that the EPA must either find that GHGs endanger the public, that GHGs do not endanger the public, or that the Agency must explain why they could not make an endangerment finding.112 According to the Court, if GHGs endanger the public health and welfare, the CAA requires the EPA to regulate them. 113 In December 2009, the EPA issued a final endangerment finding stating that the Administrator found "six greenhouse gases taken in combination endanger both the public health and the public welfare of current and future generations" and "the combined emissions of these greenhouse gases from new motor vehicles and new motor vehicle enenacted the CAA. Christopher T. Giovinazzo 129 MPOs are transportation policy-making organizations tasked with coordinating land use, housing, and transportation.130 Once CARB sets emissions reduction targets for the period of 2020 to 2035, MPOs then design plans to meet those goals.131 In this way, SB 375 does not take power away from the local level for land-use planning, over which the cities and counties continue to retain authority. 132 On September 23, 2010, CARB adopted greenhouse gas emissions targets for each metropolitan region in California covered by the law. 133 After CARB designates regional greenhouse gas emissions targets, MPOs must create a "Sustainable Communities Strategy" that describes how these goals will be achieved. 134 If the Sustainable Communities Strategy will not meet the reduction targets, an MPO must put forth an "Alternative Planning Strategy" to achieve the goals.135 These strategies become part of the Regional Transportation Plan, which relates this strategy to federal transportation law by reducing GHG emissions from automobile travel. 136 SB 375 contains potentially powerful exemptions from the California Environmental Quality Act (CEQA) and also allows for streamlined projects.137 SB 375 exempts certain projects from CEQA if they conform to the Sustainable Communities Strategy.138 "Transit-priority projects" are also eligible for CEQA streamlining and exemptions.139 "Transit-priority projects" must contain at least fifty percent residential use, have a minimum density of twenty units per acre, and be located within a half-mile of a major transit stop.140 These types of projects would produce less sprawl and GHG emissions.141 SB 375 does not alter the current structure of California transportation policy because it keeps the decision-making authority with local officials on MPO boards.142 Instead, it uses transportation funding as an incentive for cities that comply with the Sustainable Communities Strategy.143
Atlanta, Georgia's Regional Transportation Authority
The Greater Atlanta region in Georgia instituted a regional growth plan to curb air pollution emitted from automobiles.144 Metropolitan Atlanta has approximately 5.5 million people, and in the recent past, has added new residents at a rate faster than almost every other U.S. metropolitan area.145 Atlanta has no geographical boundaries to limit urban growth, and the resulting sprawl from the population explosion has led some to refer to it as the "New Los Angeles."146 The metropolitan region, which in 1999 was 110 miles across, is one of the largest areas in the country and has been referred to as "the fastest-spreading human settlement in history."147 The primary mode of transportation in metropolitan Atlanta is the automobile.148
In addition to the many benefits associated with decreasing VMTs, Georgia stood to lose 900 million dollars in federal funding if the state did not come into attainment with CAA standards. 149 The Georgia legislature enacted Senate Bill 57 to avoid losing this funding, to decrease pollution, and to relieve traffic congestion.150 Senate Bill 57 established the Georgia Regional Transportation Authority (GRTA) to manage transportation and air quality within certain areas of the state. 151 The legislature gave GRTA wide authority to combat Georgia's transportation-related pollution problems.152 These powers include the ability to plan and construct public transportation systems, to coordinate planning for land transportation and air quality purposes among state, regional, and local authorities, and to receive federal money for transit, air quality, and other purposes for the alleviation of air congestion and air pollution. 153 The Governor can give GRTA the power to review, improve, modify, and implement plans for improving Atlanta's transportation and air quality.154 Furthermore, GRTA wields the power to withhold "any state grant of any kind whatsoever except such grants as may be related directly to the physical and mental health, education, and police protection of its residents" if a local government "fails or refuses to plan, coordinate, and implement" regional transportation projects and plans. 155 GRTA has jurisdiction over non-attainment areas, which are areas that do not meet the NAAQS for a specific criteria pollutant.156 GRTA also has jurisdiction over attainment areas that become non-attainment for a particular pollutant.157 Furthermore, after an area achieves attainment, GRTA retains jurisdiction for twenty years ensuring long term compliance.158 Because jurisdiction only arises after non-attainment in specific areas, GRTA is neither a comprehensive land-use approach nor a preventative measure.159 Though not aimed at GHGs specifically, GRTA addresses air pollution with its regional transportation planning measures.160
III. Land-Use Planning' s Potential to Slow
Global Climate Change
A. Smart Growth
Reacting to the detrimental effects of sprawl development, the smart growth movement progressed rapidly since the mid-1990s.161 Jane Jacobs, in The Death and Life of Great American Cities, laid a foundation for what she thought were the essential elements of vibrant and healthy cities162-high density, mixed uses, pedestrian friendly streets, and the preservation of historic buildings. 163 The smart growth movement encompasses many of Jacobs's ideas and provides models for antisprawl development. 164 Though not a cohesive movement, central principles of smart growth development include: (1) creating a range of housing choices and opportunities; (2) creating walkable neighborhoods (3) encouraging community collaboration; (4) fostering locations with a strong sense of place; (5) making development decisions predictable, fair, and costeffective; (6) mixing land uses; (7) preserving open space, farmland, natural beauty, and critical environmental areas; (8) providing a variety of transportation choices; (9) strengthening and directing development into existing communities and; (10) taking advantage of compact building design.165 Proponents argue that following these principles will create mixed-use walkable communities that limit the need for automobile use. 166 Studies show smart growth development addresses the problem of climate change due to greenhouse gas (GHG) emissions. 177 Patricia E. Salkin, American Law of Zoning § 3:2 (5th ed. 2010). In 1970 the National Land Use Policy Act (NLUPA) was introduced as a way to federalize land-use planning by incentivizing the production of state land-use plans. Id. NLUPA would have also established a national data system in sound land-use planning for the benefit and use federal statutes.178 The federal government controls land use through legislation like the Coastal Zone Management Act (CZMA). 179 The CZMA is an example of a federal statute regulating land use. 180 The Act identifies a national interest in protection of the coastal zone,181 and encourages states to develop and implement coastal zone management plans, in part to mitigate the additional pollution of coastal waters from land-use activities.182 Participation under the CZMA is voluntary for states.183 The federal government funds states that submit plans that meet CZMA requirements. 184 Once approved, the federal government must comply with a state's plan.185 When a federal agency plans a project within a coastal zone, the agency must determine if the project would be consistent with the state's plan.186 After the federal agency sends the state its consistency determination, the state responds by either agreeing or disagreeing. 187 The CZMA provides several approaches to resolve conflicts between the states and the federal agency, including mediation. 188 The federal administrator must "conduct a continuing review of the performance of coastal states with respect to coastal management."189 This structure influences land-use decisions for an environmental purpose by dividing power between state and federal governments.190 Under the CZMA, the federal government incentivizes state action through grants and has the ability to deny applications, while states can address local problems using individualized methods. 191 Some scholars argue that a cooperative federalism framework similar to Title I of the CAA may be used to coerce the states to form com-prehensive land-use plans. 192 The State Implementation Plan framework, with each state tailoring individualized solutions, provides an example of a successful cooperative federalism structure for air pollution.193 This framework enables states to address their problems in a local manner while taking national environmental concerns into consideration.194
IV. The Land-Use Advantage to Solving GHG Emissions
To curb greenhouse gas (GHG) emissions and reduce them to safe levels, the underlying causes of the problem need to be addressed. 195 To combat the emissions of GHGs by the transportation industry, the number of Vehicle Miles Travelled (VMT) must be reduced.196 Reduction can be achieved through smart growth strategies that coordinate landuse development and transportation infrastructure investments in urbanizing areas-thus reducing VMTs by enabling and encouraging nonautomobile trips and decreasing automobile trip distances.197 The EPA's regulations on new vehicle emissions represent progress toward this end, but they are not comprehensive or substantial enough to abate climate change. 198 The Georgia Regional Transportation Authority (GRTA) and California Sustainable Communities Strategy and Climate Protection Act (SB 375) use the correct approach by addressing landuse patterns as contributing to GHG emissions and air pollution, but they are not comprehensive. 199 The federal government should use a framework that implements cooperative federalism by borrowing the strengths of both GRTA and SB 375.200 A cooperative federalism framework would allow states and regional governments to consider local is-sues and devise individualized approaches to meet the federal government's standards.201
A. EPA Emissions Requirements Represent Progress, but Additional Action Is Necessary
The EPA's recognition that GHGs are pollutants under the CAA and that they endanger the public will enable the EPA to slow climate change through GHG regulation.202 These regulations, however, do not address the underlying source of GHG emissions.203
The EPA regulations contain no provision for capping VMTs.204 Capping emissions of GHGs on new vehicles will limit the amount of GHGs each vehicle can emit,205 but there is no authority in the CAA to limit the number of vehicles on the road or the amount of miles that they travel.206 The lack of regulation for VMTs sets no ceiling on pollutants.207 Therefore, the EPA's GHG limits might slow GHG emissions, but will not reverse the trend of increasing emissions overall.208 Despite buying new cars that emit less GHGs per mile travelled, people may be travelling further distances to get to their destinations due to the continuing expansion of cities.209 Furthermore, in addition to sprawling development, more people are becoming car owners.210 Therefore, GHG emissions will ultimately rise and the CAA will not abate climate change.211
Thus, the EPA's GHG limits on new model year cars neglect the important issue with emissions-sprawling urban development patterns.212 Even though these new limits do not fully address the underlying issue of GHG emissions, they add to the CAA's arsenal of regulatory schemes.213 These limitations can be a first step for the federal government in regulating GHGs, by pressuring states to regulate in other ways, and starting a public discussion on how to address global climate change.214
B. Land-Use Regulation Is the Central Issue with Climate Change
The state and regional approaches seen in California and Atlanta are preferable to the CAA approach because they address land use's impact on GHG emissions and air pollution.215
California Curbs GHGs by Incentivizing Smarter Growth
Despite having unknown long-term effects on GHG emissions, SB 375 provides a cohesive approach to limiting sprawl development and slowing climate change.216 SB 375's smart growth plan attempts to reduce VMTs,217 and incentivizes smarter development plans by streamlining and providing exemptions for projects that conform to the Sustainable Communities Strategy (SCS).218 It does not halt inevitable development in the state.219 Instead, it allows for speedy building of smart-growth developments that meet the SCS or are located within a close distance to preexisting mass transit service, and satisfy minimum densities and mixed uses.220 Thus, SB 375 prioritizes smarter develop- Atlanta's GRTA provides another region-wide approach to connecting land use, transportation, and air pollution.229 Although GRTA was designed to combat criteria pollutants in non-attainment areas, the approach of regulating land uses to limit car emissions also has the an-cillary effect of limiting GHG emissions.230 Like SB 375, GRTA's approach could be applied in other regions as a way to combat GHG emissions. 231 The GRTA program represents significant progress in furthering the traditional role of state and local powers over land-use planning and transportation. 232 The issue with local planning is that contiguous regions are not accountable to each other and planning does not consider larger environmental effects.233 Although local governments may be attuned to local problems more readily than the federal government, they do not address concerns outside of their locality.234 For land-use regulation, this is a major problem because localities sometimes externalize environmental costs. 235 One of GRTA's major successes was transferring some decisionmaking authority away from local governments to a regional entity that can consider the connections and relevant variables between localities.236 Some of the stronger aspects of GRTA's power include its ability to "plan, design, acquire, construct, add to, extend, improve, equip, operate . . . land public transportation systems," veto transportation plans of MPOs, refuse roadway access to projects that do not align with the program's goals, and essentially force compliance by sanctioning localities with the loss of federal and state funding for not aligning with GRTA's programs.237 These powers could also serve as a model for other jurisdictions or agencies planning on a regional or state-wide level.
Though there are some strong aspects to the GRTA program, there were important weaknesses that would make exporting a similarly styled structure to other regions potentially ineffective. Primarily, GRTA's powers over transportation only allow for indirect effects on land-use decision making.238 GRTA only applies to non-attainment areas and therefore is not comprehensive, as it does not have jurisdiction over the entire state or region.239 GRTA's jurisdiction would only arise after there is non-attainment under the CAA and therefore would only address air pollutants after serious issues arise.240 GRTA does not act in a preventative capacity, and ultimately allows areas in Georgia to fall out of attainment. 241 Environmentalists may have had high hopes for GRTA, but some see it as ineffective because the program did not exercise its powers to the fullest extent possible due to political considerations.242
C. Smart Growth and Cooperative Federalism Offer a Partial Solution
The federal government needs to enact more comprehensive federal land-use legislation. 243 The need is clear, considering that few regional programs address GHG emissions, and they are not comprehensive. 244 To do this, federal policymakers must understand how local and state land-use decisions are connected. 245 Policymakers must see suburban areas as burdening urban areas with increased traffic congestion and air pollution, which are byproducts of increased automobile use. 246 The land-use policies of one local authority might adversely affect the surrounding localities because air pollution and externalized costs do not stop at locality lines.247 Furthermore, the ability to have interconnected mass transit systems relies on either cooperation between local governments or a higher governing authority that can bridge the gap between them.248 Georgia and California have similar air pollution and GHG problems.249 Both of these locations provide examples of how to structure air pollutant legislation. These laws do not exist in isolation, but instead are surrounded by other climate and transportation laws.250 They can, however, provide a starting point for designing federal land use and climate change legislation. They provide examples and potential tools on regulating the underlying cause of land-use decisions on climate change.
One of the most important concerns with federal land-use policy is intrusion on state power.251 Because land use is historically a state power, interference from the federal government may initially cause resistance.252 The CAA and the CZMA, however, provide a framework to think about land use from a federal perspective. 253 In accordance with Title I of the CAA, the EPA sets National Ambient Air Quality Standards (NAAQS) and delegates to the states or regions the authority to determine how to meet these standards.254 Though the current structure of the CAA does not control land use to a large extent, or provide for effective GHG emission limitations, it does at least exemplify meaningful cooperative federalism. 255 Mary Nichols, a prominent scholar in the arena, recommends that the federal government use California's programs as a model for a cooperative federalism framework for the nation. 256 The federal government should start regulate the effects of land-use on GHGs and air pol-lutants, and thus follow the lead of Georgia and California. The government could set floors for regulation for GHG emission similar to the NAAQS in the CAA.257 Then the government should delegate to the states the methods of compliance with the federally mandated floor. This structure would be similar to the CAA, or could possibly become a part of the CAA. A cooperative federalism approach is best because there will be some resistance to any federal land-use planning-even to control GHG emissions-but this resistance can be softened by letting state and local governments design and implement individualized plans to meet local needs. 258 The federal government should mix incentives with mandates by providing funding incentives like SB 375 and working with an empowered state partner, much like the GRTA program.259 There should be meaningful mandates, which are missing from SB 375, to achieve the reductions necessary to abate climate change. 260 In addition to meaningful mandates, there should be in place in each state or region an entity with the power to enforce the state or regional mandates. Some of these powers could be modeled after the powers given to GRTA.261 Therefore, some general land-use powers may stay with localities, but the regional or state power could have the ability to veto projects. 262 Legislation should be comprehensive and apply to the United States as a whole. SB 375 covers thirty-seven of California's fifty-eight counties,263 and GRTA only covers areas that are non-attainment. 264 A federal land-use law must cover all areas to prevent GHG emitting sources from moving to different locales to avoid regulation. Smart growth is a promising approach to significantly curbing GHG emissions. 265 Incentivizing developers to align with smart growth objectives through a federally imposed land-use plan, or some form of a regional plan, would reduce VMTs, lessen the effect of GHGs, and avoid federal-ism issues.266 The United States needs this type of regulation to avoid the catastrophic consequences of climate change.267
Conclusion
Because of the United States's tremendous amount of GHG emissions relative to its population, it must take a leadership role in reducing GHGs. Although the CAA represents progress toward that goal, it is insufficient to solve the problem in its entirety because it puts no limit on GHG emissions. Local governments may also limit GHG emissions, but this might only happen when pushed by funding or threat of regulation. The United States and the international community cannot rely on states to take action like California or Georgia. Instead, the best approach would be to institute a cooperative federalism framework, set a national floor for GHG emissions, and use a combination of mandates and incentives based upon the California and Georgia examples. Only through nationally comprehensive land-use policy can the United States alleviate the pressures of climate change and reverse the planning mistakes of the past seventy years.
